
COMPTROLLER GENERAL OF THE UNITED SiTATES 

WASHINOTON, D.C. 20548 

»-13«515(3) ^^Y8 1969 

Tktttr Mr. Wsaipler: 

prQte«tB «eftl»«t t3ie coaotructl^m of » VuiXdlng oa tit* site ot tb« 
Bios iiafi;e « ^ Corpa Center ia Maritm) Virginia. 

t<3nx itate that the {sroperty «o whldh t)*© balldlng will 1>« b^llt 
If twiag I«ttt«d %x tbe Bruamrlck Gono^ntlon, whltiS! has a e^mtract vlth 
th« Offlc* 4f Iea«iomlo Opportwilty (CKO) to train «̂ ib Corps partiet-
paata in wsdleal aad health servieeji. It appears that the question 
b«lng paa«d Is lAHrttosr the Brtmsvick CorporRtloo can legally eonatruet 
the proposed building loider the ter^K of i ts contaraet vlth OSO. Tou 
advtse that the prdteatloji; ^oa-p %o<3k the ajatter un vlth the Town 
CooAcll iiAsleh upJueld the Cbrporatlon** poaltlaa that the proprwiedl 
huilding la In aeeordaace with the tyvn ^rditiancea and building reĵ u 
latlods. 

fott reqoest that ve rerlev the caatract to see if Federal funds 
are set aside fbr this Xlnd of iayjroveaient ewd to ascertain If the 
Corporation has taken an Jjuproper action* 

Pertinent facts and circxBWstaaoaa c^acerning ttie fflattcr, as dls-
olosedl by a repoart fviralshed us by OEO, are set fiarth below. 

the Center la located In Msrion, Vlrgiwia on «hat was 3ne« the 
campus ot Marl^ Gallese* The ĵ roperty consists ©f 3 1/2 acres af land 
on ths town's ttsiA street^ in a resldot^tial area, llhe facll lt lea, at 
poresvot, coajslst jarlaarlly of a hulldlttg eontalainiS ^7,500 square fe«t 
of flaor space tdhieh vma caasfcrueted in 1912 ajjd ima been added to 
subsefiMntly. Before i t vas leased f̂ or the Job Cbrps Center tbet assessed 
"value of the propftrty was 1̂ 25 »000, The prop«rty la onmed by the 
trustees of Msrios College, a noaprofit tsorporatlge. It was leased 
frow thett lajr the Brtsasvidt Ccerporaticwi at |a>'!J0O per Month. The basle 
ter« of the lease was from July 1, 1967, to Septeofbcr 30, 19^, with 
options to exbead tsr tfan ciaoaeoutive cmeyear f^rioda under the saiee 
terflM and coaditltges. The Ctfftce of Economic Opportunity has a right 
to aastne the role of lessee i f the ftnewswiok Corparatloa wishes to 
temlaate i t s interest, — 
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The Bnmawick Corporation has agreed that in the event of the 
terwination «f tha contract bettfeaa 080 aad Br«ftawleh» Brunawieit will 
aalw the Oottcd States Qoverament the asai^jnee %f the lease, if 
desired. Th«0» tiss United States has the optional r i # t to use this 
prtsperty, includiiBg the new eowstnaction, until at least Seotet^jor 30»1976. 

The stft>ject atructore will contain 3,000 s(|uare feet of floor srace, 
la t¥0 stories, the unper to iw of prefabricated steel c«wtructioo> 
The eootractor f«r the batldlng 1« the BtarWil C^strvwtltm Co., Inc., 
of SBrl«tol» Virginia and th« contract price is $l02»236. The intended 
use of the nev building v i l l be for recreation fscil it iea, infjrwtry 
faelltt ics, library and readinff room, and additional clasaroom apace. 

the request by Brunswick to expand the Blue Itidipe Center was 
origlaslly «de in April I968. It tas felt that there vas a sfreater 
need, and detsand, for the training tiney were giving et the Center than 
could be wet by the extsttas CQT«eity. A n«w building, «Mbllng an 
expansion of llvia^ quarters, for training and for service facil it ies 
(e.g. , llbrajry, Inflnoary), was required. It was deteimlned that 
•OTtng the entire Center (which would mean abandoning existing improve-
vsnts) or purchasing fee t i t l e to the land were not alternatives 
available to the Job Corps. HOT were other suitable imlldings available 
near the Center. 

Various other weans of acquiring a building were explored. The 
contractor and 080 atten^ted to have the lessor (iferlon College) er^t 
the bonding. Then OK) invited Bnmsvldt̂  Corporation to construct the 
building; and to (Atarĵ  i t aj^proprlate rental and financing (interest) 
coartt. Both of theoe avehuea were ultlsiately rejected. Finally, OEO 
decided to have Bruoswidk put \xp the buildin^r at Federal ex̂ ^̂ enae. 

OEO advises that the contract raade by it with Brunswick enables 
the contractiwr to incvtr reasonable expenses (with a ceiling) IJH operating 
ti» canter; bat that It requires BruoswlcSt in esajor pirocureiaents to 
secure prior approval from C^'6 contracting officer, Bnjtnawlck sought, 
and did obtain, the retpitsite approrwil for the construction of the new 
building In quttsrilcsa. 

Baasnuĉ  as the contract Involved permits 5»5^ nroc«3re«ants 
(within tha contract taonctery ceiling) by ftnaswlck, provided Brunswidc 
aeomea ^rlor approval froa Ci^, and sinoe sawh approval was obtained in 

case, the construction of the building would not be in 
violation of the eontraet. 
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But i t l a a lso necessary t o consider in frowncction with the taatter 
the lonK-esfcabllshed ru le that appropriated funds laay not {:^ei^rally be 
used for the Inproveajent of private property lyy an ^^^ency of the United 
States In the absence of express s ta tutory autttorlty therefnr. This 
r u l e , however, i s ane of policy and not of p.ositlve law: consequently 
such iwproveoenis^re not regarded to be prohibited in a l l cases . 
l<0 U.8.C, 278a,^^i<* percLlts r e p a i r s , alterations.^ and irtjrjroveraents to 
rented laroperty up tn 25 percent ^f the f i r s t year's rent const i tutes 
« liffllj^d exception to the r u l e . In addition we held in '̂ 2 Cotiv. G r̂t. 
k80y^^Bt (quoting froa the syllRbos): 

•'The cost of pemmnent tmproveaients to private Twoocrty, 
an esttewted 10 rjcrcent of the t o t a l sua to be expended 
under a Public Health Service cost-reiabxxrseaent contract 
for the experimental breeain^^. of tn-irtates for cancer 
research by the Jtetional i n s t i t u t e s of Health, i s a 
proper charge against appronriated fun'I, notvlthstanding 
the jj^sneral rule tha t in the absence of specific lc?;is 
la t lon appropriated funds raay not be used for penaftncnt 
liaproveaent of private nrof^rty, the rule being one of 
policy and not of positive law, and one which has not 
been applied where the improvements are incidental to 
and essent ia l for the accoaDlishaent -̂ f the purT>0Ees of 
the appropriat ions, the cost i s reasonable, and the in te res t s 
of the Govematcnt are fully protected: however, the fSctf 
and ctroBBStances of each case "ttust be conaidereil, and in 
view of the fact that under th© yrop^osed contract the 
pemmnent Improvsracnta t o the contrac tor ' s property are 
eesenttnl for the cancer rcpjeardi, the contractor ie 
par t icular ly v e i l qualified to perfora, and in a clltuete 
Ideally suitable for the project , and the cost of the 
laprovctDents i s noalnal in cootarlRon with t o t a l cos ts , 
tha contemplated ifflprovcnnente wi l l not contravene the 
r u l e . " 

We are advised by OEO tha t i t hag lonjj been a^ssre of the above cIter! 
r u l e , Bpdthat I t has taken tha; pooitlon tha t notwithstanding acctinn 
608(h)^^fthe Bconomic Opportunity Act, which gives OEO authority to 
repa i r , a l t e r and improve buiWings and space In buildings rented by 
OEO, without rei?^rd to any other provision of law, CBO has attempted to 
hew closely to the g;uldeltnes established in '̂0 tJ.S.C, f̂ Y&iXand the 
l ine of declaione of our Office cr^<:::emln^. the makiaî ;: of federal ly 
rinancea improvements on non-l^deral ^-eal e s t a t e . 

.,...3. 
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Accordingly, OEO's ProcureraGnt division has been using the followinj?; 
foroula In the case of leased property: 

'1. It f i r s t t r i e s to ensure that iaprovaaent or 
rehab 11 Itatiom on non-federal oroperty Is Itoitea to 
25 ocrcent of the annual rental being said for the 
projjerty. See i(0 0SC, Sectisn S!7S(e). 

"2. Secondly, i f improvements are being aade which 
can be exriected to inure to the benefit of the landlord, 
i t seeks to reduce the cash rent by the amortized amount 
of the anticipated residual value of the itsproveaenta 
which w i l l be l e f t at the termination of the lease: or, 
alternatively, i t seeks an arrani^ewent v^re ln the landlord 
agrees to pay for that realdml value upan tenaiaation ot 
the lease. 

'3. If the iiapporeatents are greater than the 25 ver-
cent annual rent, and the landlord refuses either to aecetit 
a reduction in cash rent or to agree to ray for residual 
value, we try to nake sure that the sxpacted value of the 
iBprovwBsnts, when amort ired over the term of oitr use of tt» 
property and added to the cai^ rent, does not exceed 1? 
percent of the fair aarket value ot the property. Cf., 
21 Coap, Gen. 906. In short, we caaslder the naoarticati-ai 
of the resldiuii value of the iaproveaent as 'coasti^uctive 
rent , ' add i t to cash rent, and attwarst to eorac under the 
rental cel l ing set out in l«0 09C, Section 278(a). 

"U. f ina l ly , i f nonfi of the above condltigws cfm be 
• e t , then i t must be desKmstrated that need for the fac i l i ty 
la abeolately essential , and there is no other m«ne of 

ting that need/' 

According to OEO, In this particular case, i t did i t s best to avoid 
incurring expense i t s « l f in ae^juiring the building, bat was unsucoeasfal. 
It also sougjht fro* the landlOTd an agreement to reduce rent, or to oay 
for residual valae, but again It was vjuaaucceasfal. 

:::m-
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I ; OSSO'e repoactoosettiaitfes: 

'.;. '*Vh<i assessed value of the property is $225,000. The 
^ cash rent is $13,000. The value of the building is 
I' roughly $100,OW, an^ there ia an e<iditL;»ial $30,000 
. of other tajHroveaents bein;? ssade on the laafl. life expect, 

j • through the use of options, to be able to ase the land 
for ten years. A cooseirvat ive estlaeted l i fe of the 

!; • i«prov«aent Is 15 years. Ihus, ve anticipate leaving^ an 
estimated $50,000 in Impro\r0a»nts to the landlord. This, 

[•.•:.' aaiorti«ed over a ten year period, weans that we arc gi-vtnsr. 
V the landlord an additional $5,000 'constructive rent ' per 
!;: year, that $5,000, whan added to $l8,000 is s t i l l well 
f';̂  vaiQT 15^ of fair aarket value ( i . « . , $225,000). 

"In addition, you otm see that the need for the additional 
facility was t?reat and l«Kaiediat«. Brf putting i t up, we 

^ increased the ca^«icity of the Center froa 130 to 170 g i r l s , 
|: : and our operating costs went up only ra»rginally--froa an 
k: estltnted $1,021,870 to $l,l2i»,870. This reduced the per 

enroUee imit cost substantially froea $7,96o to $5,99^4." 

^ <MK) axpresses the view t l» t the coasftruetiwj of the building fell well 
I within the scope of k2 Comp. Ocn. U80. 

Ih li^jjjt of a l l the facts and circtsastances, Mid rarticularly since 
<S0 has the auth«rity to repair, a l ter or improve buildings and apace 

,. leased by i t , without regard to any other provision of law, i t is our 
view that ia the instant case CMUstnicti-a of the build in<3 in questiw» 
need »ot be considered In contravention of the rule against the expendl-

j tare of aopropriated i^lnds for peraanent iToproveacnts to i>rivnte 
piroperty. 

, Sincerely yoiirs. 

R. F. Keller 

^or the Comptroller General 
of the tfinlted States 

The KMorable William C. Warapler 
Rouse of Rej^-esentativea 


